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State Appellate Public Defender
I.S.B. #5867
BEN P. MCGREEVY
Deputy State Appellate Public Defender
I.S.B. #8712
P.O. Box 2816
Boise, ID 83701
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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
AARON FRANK THOMAS,
)
)
Defendant-Appellant.
)
___________________________)

NO. 43366
BANNOCK COUNTY NO. CR 2014-10068
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Pursuant to a plea agreement, forty-four-year-old Aaron Frank Thomas pleaded
guilty to one count of felony injury to children. The district court imposed a unified
sentence of ten years, with six years fixed, to be served consecutively to the sentences
imposed in two other cases. On appeal, Mr. Thomas asserts the district court abused
its discretion when it imposed his sentence.
Statement of the Facts & Course of Proceedings
Lois Harrison contacted Pocatello Police Department Officer Kraus and stated
her granddaughter, J.H., wanted to report sexual abuse that occurred when J.H. was
between fourteen and eighteen years old.
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(Presentence Report (hereinafter, PSI),

p.6.)1 Officer Kraus met with J.H., who stated she had been molested by her stepfather,
Mr. Thomas, for several years. (PSI, p.6.) She reported that when she was fourteen
years old, Mr. Thomas provided her with alcohol, watched pornography with her, and
put his hand down her pants and began touching her. (PSI, p.6.) J.H. also reported
several incidents where Mr. Thomas would have her masturbate him in exchange for
money she needed for school, softball, or other expenses. (PSI, p.6.) She further
reported incidents where Mr. Thomas would ask her to masturbate him while he was in
the shower. (PSI, p.6.) J.H. stated that, during another incident, Mr. Thomas used a
vibrator on her after they had been drinking and he gave her a white pill to swallow and
turned on pornography for them to watch. (PSI, pp.6-7.) She additionally reported that
one day Mr. Thomas paid her approximately $50.00 after she flashed her breasts at him
when he was in the shower, and that Mr. Thomas fondled her breasts on some
occasions while she was masturbating him. (PSI, p.6.)
Mr. Thomas was charged by Prosecuting Attorney’s Information with six counts
of lewd conduct with a child under sixteen, felony, in violation of Idaho Code § 18-1508.
(R., pp.70-73.) Mr. Thomas initially entered a not guilty plea to the charges. (R., pp.7480.) Pursuant to a plea agreement, Mr. Thomas later agreed to plead guilty to an
amended charge of one count of injury to children, felony, in violation of I.C. § 181501(1). (R., pp.107-12.) The State agreed to dismiss the six counts of lewd conduct.
(R., p.108.) The State also agreed to recommend that the sentence imposed in this
case run chronologically and substantively concurrently with the sentences imposed in

All page cites to the PSI refer to the 103-page PDF electronic version, which includes
the presentence report, psychosexual evaluation, and attached documents.
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two other pending cases against Mr. Thomas.2 (R., p.108.) The district court accepted
Mr. Thomas’ guilty plea. (R., pp.120-22.)
At the sentencing hearing, Mr. Thomas recommended the district court consider
retaining jurisdiction or placing him on probation. (Tr., May 4, 2015, p.9, Ls.15-25, p.14,
L.16 – p.15, L.17.) The State recommended the district court impose a unified sentence
of ten years, with six years fixed, to run concurrently with the sentences imposed in the
other two pending cases. (Tr., May 4, 2015, p.18, Ls.3-5.) The district court exceeded
even the State’s recommendation and imposed a unified sentence of ten years, with six
years fixed, to run consecutively to the sentences imposed in the other two cases.3
(R., pp.125-30.)
Mr. Thomas filed a Notice of Appeal timely from the district court’s Minute Entry &
Order Imposing Sentence – Judgment of Conviction. (R., pp.134-37.)
Mr. Thomas also filed an Idaho Criminal Rule 35 (Rule 35) motion for a reduction
of sentence. (R., pp.140-41.) The district court denied the Rule 35 motion. (Decision

In Bannock County No. CR 2014-8258 (hereinafter, the possession case), Mr. Thomas
pleaded guilty to felony possession of a controlled substance, heroin, with a Part 2 for
second or subsequent offense. (PSI, pp.4, 6.) In Bannock County No. CR 2014-8188
(hereinafter, the delivery case), Mr. Thomas pleaded guilty to one count of felony
delivery of a controlled substance, oxycodone, and one count of felony delivery of a
controlled substance, heroin, with a Part 2 for second or subsequent offense. (PSI,
pp.4-6.)
3 In the possession case, the district court imposed a unified sentence of seven years,
with four years fixed. (Tr., May 4, 2015, p.28, Ls.18-20.) In the delivery case, the
district court imposed a unified sentence of ten years, with five years indeterminate.
(Tr., May 4, 2015, p.28, Ls.15-17.) The sentences in those two cases were to run
concurrently with each other. (Tr., May 4, 2015, p.28, Ls.21-22.)
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Denying Rule 35 Motion, Dec. 22, 2015.) On appeal, Mr. Thomas does not challenge
the denial of the Rule 35 motion.4
ISSUE
Did the district court abuse its discretion when it imposed a unified sentence of ten
years, with six years fixed, upon Mr. Thomas following his plea of guilty to injury
to children?
ARGUMENT
The District Court Abused Its Discretion When It Imposed A Unified Sentence Of Ten
Years, With Six Years Fixed, Upon Mr. Thomas Following His Plea Of Guilty To Injury
To Children
Mr. Thomas asserts the district court abused its discretion when it imposed his
unified sentence of ten years, with six years fixed, because his sentence is excessive
considering any view of the facts.
Where a defendant contends that the sentencing court imposed an excessively
harsh sentence, the appellate court will conduct an independent review of the record
giving “due regard to the nature of the offense, the character of the offender, and the
protection of the public interest.” State v. Strand, 137 Idaho 457, 460 (2002).
The Idaho Supreme Court has held that, “[w]here a sentence is within statutory
limits, an appellant has the burden of showing a clear abuse of discretion on the part of

The district court stated Mr. Thomas “has not provided any new information to the
Court for consideration on his Rule 35 motion.” (Decision Denying Rule 35 Motion, p.1.)
The Idaho Supreme Court has held that “[w]hen presenting a Rule 35 motion, the
defendant must show that the sentence is excessive in light of new or additional
information subsequently provided to the district court in support of the Rule 35 motion.”
State v. Huffman, 144 Idaho 201, 203 (2007). “An appeal from the denial of a Rule 35
motion cannot be used as a vehicle to review the underlying sentence absent the
presentation of new information.” Id.
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the court imposing the sentence.” State v. Jackson, 130 Idaho 293, 294 (1997) (internal
quotation marks omitted). The decision to have a sentence run concurrently with or
consecutively to other sentences “is within the sound discretion of the trial court.”
State v. Elliott, 121 Idaho 48, 52 (Ct. App. 1991). Mr. Thomas does not assert that his
sentence exceeds the statutory maximum. Accordingly, in order to show an abuse of
discretion, Mr. Thomas must show that in light of the governing criteria, the sentence
was excessive considering any view of the facts.

Id.

The governing criteria or

objectives of criminal punishment are: (1) protection of society; (2) deterrence of the
individual and the public generally; (3) the possibility of rehabilitation; and
(4) punishment or retribution for wrongdoing. Id. An appellate court, “[w]hen reviewing
the length of a sentence . . . consider[s] the defendant’s entire sentence.” State v.
Oliver, 144 Idaho 722, 726 (2007). The reviewing court will “presume that the fixed
portion of the sentence will be the defendant’s probable term of confinement.” Id.
Mr. Thomas submits that, because the district court did not give adequate
consideration to mitigating factors, the sentence imposed by the district court is
excessive considering any view of the facts.

Specifically, the district court did not

adequately consider Mr. Thomas’ remorse and acceptance of responsibility.

There

were some discrepancies in Mr. Thomas’ accounts of what happened (see, e.g., PSI,
p.8), and the psychosexual evaluation reported that while “[h]e appeared to be quite
open and honest about his offense behavior . . . his polygraph responses suggest that
he was guarded and minimized his offense behavior” (PSI, p.28). Nonetheless, at the
sentencing hearing Mr. Thomas emphasized that he was “sorry for his actions” and that
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“I do take responsibility for everything that I have done.” (Tr., May 4, 2015, p.21, Ls.38.) He stated, “I know the actions were wrong.” (Tr., May 4, 2015, p.21, L.8.)
Mr. Thomas further stated, “I don’t want to sound like I’m minimizing my actions
against injury to a child. I know what I did was wrong, and the actions that I had taken
upon [J.H.] were wrong.” (Tr., May 4, 2015, p.22, Ls.18-21.) He continued: “And I just
want to ask for forgiveness and let the Court know that I am sorry for that, and I am
taking responsibilities for everything that I—that did happen and took place. You know,
I just want to strongly acknowledge it.” (Tr., May 4, 2015, p.22, L.25 – p.23, L.4.)
The district court additionally did not give adequate consideration to Mr. Thomas’
position as the primary support for his paralyzed wife. In January 2013, Mr. Thomas
and his wife were in a car accident that left her a paraplegic.

(PSI, p.29.)

The

psychosexual evaluation reported that “[s]ince that time, he has been his wife’s primary
caregiver.” (PSI, p.29.) At the sentencing hearing, Mr. Thomas informed the district
court, “I’ve got a paralyzed wife that, you know, can’t help herself. She’s paralyzed from
the breast down. And my goal is to get sober and help her out.” (Tr., May 4, 2015,
p.21, Ls.16-19.)
Further, the district court did not adequately consider Mr. Thomas’ problems with
substance abuse. The Idaho Supreme Court has recognized substance abuse as a
mitigating factor in cases where it found a sentence to be excessive. See, e.g., State v.
Nice, 103 Idaho 89, 91 (1982). Mr. Thomas’ Substance Abuse Report Pursuant to
Idaho Code Section 19-2524 in the possession and delivery cases found that
Mr. Thomas had “Opioid Dependence w/ Physiological Sx. – In a Controlled
Environment,” and that he was a “drug addict” as defined in I.C. § 39-302(3) per DSM-
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IV. (PSI, pp.55-57.)

His GAIN-I Recommendation and Referral Summary (G-RRS)

also diagnosed him with “Opioid Dependence w/ Physiological Sx. – In a Controlled
Environment.”

(PSI,

p.59.)

Mr.

Thomas

reported

he

first

used

crystal

methamphetamine when he was thirty-two, and heroin when he was forty-one. (PSI,
p.16.) He stated he used crystal methamphetamine and heroin daily until his arrest in
the possession and delivery cases. (See PSI, pp.3-4, 16.) In the G-RRS, Mr. Thomas
explained that he had been sober for several years when his mother passed away in
2012, triggering a relapse into daily drug abuse. (PSI, p.58.)
Mr. Thomas now wants to continue working to overcome his problems with
substance abuse. The G-RRS reported that Mr. Thomas’ responses “indicate high
motivation for treatment” and that he was “about 100% ready to remain abstinent.”
(PSI, p.59.) At the sentencing hearing, Mr. Thomas told the district court, “I’ve had a
year to sit and think on it sober. And that was my biggest goal to get sober. Now I’m
sober. Now I need to take actions on that.” (Tr., May 4, 2015, p.21, Ls.8-11.) He
stated, “I know I can have a successful life. I just got to get away from the drugs, your
Honor.” (Tr., May 4, 2015, p.21, Ls.23-25.)
The district court did not adequately consider the above mitigating factors. Thus,
Mr. Thomas asserts the district court abused its discretion when it imposed his unified
sentence of ten years, with six years fixed, because his sentence is excessive
considering any view of the facts.
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CONCLUSION
For the above reasons, Mr. Thomas respectfully requests that this Court reduce
his sentence as it deems appropriate.

Alternatively, he requests that his case be

remanded to the district court for a new sentencing hearing.
DATED this 3rd day of February, 2016.

__________/s/_______________
BEN P. MCGREEVY
Deputy State Appellate Public Defender
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